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COURT VALIDATES MEDICARE SET ASIDE IN MIXED LIABILITY/WC CASE
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF ARKANSAS

JONESBORO DIVISION

BILLY SMITH PLAINTIFF

vs.

MARINE TERMINALS OF ARKANSAS DEFENDANT and

AMERICAN HOME ASSURANCE COMPANY INTERVENOR

Case No. 3:09 -CV -00027-JLH

Case Holding

In the above captioned case, the settling parties attempted to submit a Medicare set aside (“MSA”) to the Centers for Medicaid and Medicare Services (“CMS”) for approval in a case involving both liability and Workers’ Compensation claims. CMS elected to not review the submission leaving the parties feeling uncertain as to whether they had adequately taken Meicare’s interest into account with respect to the plaintiff/Medicare beneficiary’s anticipated future medical costs as required by the settlement agreement they had signed.  

The parties sought clarification from the Court which ruled that the MSA prepared was competent and that despite the CMS decision to not review the MSA submission, Medicare’s interest had been properly taken into account by the parties in compliance with the Medicare Secondary Payer Act (“MSPA”).

This case highlights the unfortunate fact that CMS itself still causes discomfort and confusion for parties when it comes to settling cases and attempting to comply with the MSPA where liability claims are involved in whole or part.  However, this case is very instructive in the sense that it informs parties that the use of a competent MSA vendor in the preparation of a MSA is a strong evidence (whether judicially ratified or not) that the parties are taking Medicare’s interest into account as required by the MSPA.  
Case Facts & Court Analysis
 Mr. Smith asked the court to confirm the MSA the parties had performed was reasonable and takes Medicare’s interest into account under the MSPA . Because Mr. Smith is a current recipient of Social Security Disability benefits, he is currently Medicare eligible and the parties must reasonably consider and protect Medicare's interests consistent with the Medicare Secondary Payor Act, 42 U.S.C. § 1395y.

Billy Smith sued Marine Terminals of Arkansas, Inc. for damages associated with a permanent and disabling injury to his right hand while working as a truck driver aboard a floating barge owned and operated by his employer. The accident occurred on April 14, 2006 when a co-worker of Smith closed a crane bucket on Smith's right hand during an operation underway in which Smith was assisting. Mr. Smith originally asserted entitlement to recovery under the Jones Act and general maritime law for alleged negligence of his employer and alleged unseaworthiness of the barge. Those claims were dismissed by the Court on defendant's Motion for Summary Judgment which was granted in part by the Court on November 17, 2010 dismissing all claims based upon Smith's alleged status as a seaman. Smith also filed an alternative claim based on vessel negligence preserved to him by Section 9056(b) of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 901 et. seq.,(“LHWCA”) which claim survived summary judgment.

Mr. Smith received weekly compensation benefits and medical expenses for a time under the LHWCA paid by the intervening workers' compensation carrier, American Home Assurance Company. Benefits were terminated effective March 17, 2009, at about the time Mr. Smith filed suit asserting that he was a Jones Act seaman. The LHWCA and Jones Act are mutually exclusive remedies. Following the accident of April 14, 2006 and through March 17, 2009, American Home paid a total of $265,423.27 in total benefits allocated as follows: $51,976.40 in weekly compensation benefits and $213,447.07 in medical benefits.  
Mr. Smith agreed to compromise and discharge all claims against defendant asserted in the liability suit and all claims under the LHWCA against the employer and intervening workers' compensation carrier in exchange for a total payment by the parties released of $1,000,000.00. In addition to the aforementioned payments, the parties agreed that as a condition to the settlement, American Home would to waive its entire lien of $265,423.47 on past benefits paid under the LHWCA. This would effectively conclude the workers’ compensation aspect of his LHWA claim.

CMS issued a memorandum on April 11, 2003 in which it addressed  the issue of  Medicare set asides where there are both a workers’ compensation claim and a third party liability claim (Ref: 4/21/03 Memo Q19).  In relevant part the memorandum states that:
“Third party liability insurance proceeds are also primary to Medicare. To the extent that a liability settlement is made that relieves a Workers' Compensation (WC) carrier from any future medical expenses, a CMS approved Workers' Compensation Medicare Set-aside Arrangement (WCMSA) is appropriate. The WCMSA would need sufficient funds to cover future medical expenses incurred once the total third party liability settlement is exhausted. The only exception to establishing a WCMSA would be if it can be documented that the claimant does not require any further WC claim related medical services. A WCMSA is also not recommended if the medical portion of the WC claim remains open, and WC continues to be responsible for related services once the liability settlement is exhausted.”

In order to protect Medicare's interest in the settlement, the parties agreed that Mr. Smith, through his counsel, was to retain a professional MSA vendor to determine a MSA amount and submit the MSA toCMS for approval.  They further agreed that Mr. Smith would self-administer the required MSA funds from the proceeds of the settlement consistent with CMS guidelines and requirements.

Following the settlement agreement, plaintiff counsel retained a professional and experienced MSA vendor to determine a proposed MSA allocation and to submit the MSA to CMS for consideration of settlement. The MSA vendor estimated  that $14,647.00 was a reasonable allocation to cover the projected lifetime cost for medical care that was expected to be incurred by Mr. Smith for treatment of accident-related injuries that would otherwise be covered by Medicare.  As agreed by the parties as a condition of settlement, the MSA was to CMS for review and consideration on March 17, 2011.   CMS ultimately decided not to review the MSA submission in the context of the settlement citing workload threshold. However, the workload threshold mentioned in the CMS letter was $25,000.00 and clearly the settlement amount of $1,000,000.00 significantly exceeded that threshold. 
It was apparent to the Court due to correspondence from CMS that, for whatever reason, CMS would not review or reconsider the proposed MSA, which response or lack thereof potentially jeopardized what otherwise appeared to the Court to be a reasonable settlement in the best interests of the parties.  Consequently, the Court found that (1) CMS had failed to consider and approve the submitted MSA; (2) the MSA submitted with a proposed allocation of $14,647.00 was reasonable and competent; and (3)  the parties were deemed to  have reasonably considered and protected Medicare's interest in the settlement of this matter in accordance with the letter and intent of the MSPA.  

