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August 23, 2011
UPDATE ON US v STRICKER:
Government Loses on Theories of Continuing Accrual and Tolling in US v Stricker

In three memos issued on August 12, 2011, Judge Bowdre ended the government's attempt at recovery using a theory of continuing accrual in US v. Stricker et al., No. CV-09-BE-2423-E (N.D. Ala. Aug. 12, 20011).  

In its motion to reconsider, the Government argued that the Court erred in granting the motions to dismiss because it "pled a claim with respect to the annual $2.5 million payments against all defendants."  At the close of previous hearing to dismiss, the Government had raised for the first time a theory of continuing accrual, proposing that a new Medicare Secondary Payer Act (“MSPA”) cause of action accrues every year when the Corporate Defendants make additional periodic payments to the Settlement Fund.

The Government pointed to various paragraphs of the Amended Complaint that referenced continued receipt of payments flowing from the Abernathy Settlement. The Abernathy Settlement Agreement provided for a $300 million settlement with $275 million paid into the court registry by mid-September 2003, within one week of executing the Agreement, and the remainder of the settlement funds to be paid in annual $2.5 million installments from 2004 through 2013. 

The Court stressed that the Government had likely abandoned its continuing accrual argument by failing to raise it or otherwise develop such an argument in its briefing in response to the motions to dismiss, but allowed it afterwards in order to afford every available benefit of the doubt to the Government and thus considered the merits of the Government's continuing accrual argument.

Even after this deference, the Court rejected the argument using particularly harsh language.  The Court stated that "Even entertaining the merits, the court finds the theory lacking in law and logic.  The court has carefully scrutinized again the First Amended Complaint, the multiple motions to dismiss, the Government's omnibus response, the MSPA statute, all relevant case law, and also the case law cited by the Government that the court finds not relevant to the claims at issue here. After much consideration, the Court finds the Government's arguments unpersuasive."

The crux of the continuing accrual argument was the Government wanting to have an effectively unlimited statute of limitations on pursuing reimbursement and to measure accrual of the statute of limitations on an ongoing basis and claim a new right of action each time a payment is made pursuant to the September 9, 2003 Settlement Agreement. 

The Court strongly disagreed, finding such a theory flies in the face of the MSPA. The regulations implementing the MSPA define the Government's right to initiate recovery as beginning as soon as it learns that “payment has been made or could be made under workers' compensation, any liability or no-fault insurance, or an employer group health plan.” The Court found an absolute dearth of relevant case law supporting the Government's accrual theory which proved fatal to its motion to reconsider. The Government's continuing accrual theory, while intriguing, is not supported by any case law from the Supreme Court, Eleventh Circuit, or even any other circuit court of appeal or district court. 

The Government also argued the Court erred in placing the burden of tolling the statue on the United States. The Court disagreed, recognizing that Congress has given CMS the right to recover Medicare payments from settlements of litigation, but that waiting more than six years to file claims for reimbursement from settlement funds presents an inordinate burden on the parties to that settlement. The Government presented no supported legal argument in its several briefs to support any of its theories under which its filing of this Complaint in December 2009 was timely as to the corpus of the settlement funds, established in September 2003.  

Therefore, the Court stood by its earlier dismissal, as the Government provided no case law in support of either theory. 

Author's Note:  A drawn out conclusion to a fundamentally flawed case.  It is clear that the Government could have sued the defendants to this action before the statutes tolled, seeking reimbursement for everything that was to be paid pursuant to the Abernathy Settlement Agreement.  While we could see another attempt at continuing accrual, it is likely the Government has no basis for it.  In fact, the Government only devoted two paragraphs in argument to it, and cited no case law or statutory basis for it.  What is more likely is that the Government will be more vigilant in finding large settlements or class actions involving potential Medicare beneficiaries in order to pursue them in a timely fashion.  It is more important than ever that defendants and plaintiff attorneys alike have a heightened awareness of Medicare compliance, lest they become the next Stricker.
